argument, and I also reject its arguments that the service agreement"
fixes the parameters of MSHA's enforcement jurisdiction, and that the
agreement places Austin Powder beyond the reach of the Act.  I also
reject the notion that before Austin Powder can be considered an
independent contractor there must   first be in existence an implied
or express contract between Austin Powder and Doan Coal requiring the
provision of services.  It seems clear to me on the facts of this case
that Austin Powder did in fact provide rather extensive and continuous
services for Doan Coal Company, and that the services provided were
directly related to the mining of coal. Austin's attempts to limit its
liability through the use of a "service agreement" may be recognized
as valid as between the parties, but I reject it as a means of absolving
Austin from any responsibility or accountability under the Mine Act.
I accept MSHA's arguments that acceptance of Austin Powder's attempts
to limit its liability by means of the "service contract" would amount
to a total disregard of the Congressional intent expressed in the Act
of placing liability for violations according to actual conduct, and
would be contrary to public policy.

Fact of Violation - Citation No. 1041345, August 6, 1981. 30 CFR 77.130300

Citation No. 1041345 was issued because the inspector believed that
Mr. Lucas failed to give "a proper warning according to the posted require-
ments", and that his asserted failure to do so constituted a violation of
section 77.1303(h). The first sentence of this standard states that
"Ample warning shall be given before blasts are fired".

The requirement stated in section 77.1303(h) is that an ample warning
be given before a shot is fired. MSHA's position in this case appears
to be that by failing to follow the blasting warning signal system which
was posted on a sign on the road coming onto the mine site, Mr. Lucas
failed to give the kind of warning required by the standard.  In short,
MSHA contends that the signal system posted on the Sign was required to
be followed by Mr. Lucas, and when he failed to follow it he violated
section 77.1303(h). A short answer to this argument is that the standard
itself does not provide for any specific signals to be given.  It seems
to me that since blasting and the use of explosives is inherently hazardous,
MSHA should as a minimum promulgate a standard that makes it absolutely
clear as to what is required. The use of such broad language as "ample
warnings" leaves much to the imagination, and the instant case is a classic
example of this. MSHA's counsel conceded during the hearing that the
cited regulation does not require the use of any particular signal system,
the posting of signs, barricades, or road guards for the purpose of warning
persons about blasting.

MSHA's counsel conceded that there is no specific regulatory standard
as to what constitutes a "proper" or "ample" warning signal prior to the
detonation of any shot (Tr. 42). His position is that if a sign gives
sufficient warning of a pending blast and gives the mine operator's and
contractor s employees time to remove themselves from a blast area, if
that sign is followed, then ample warning is given (Tr. 43).  Given the
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